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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WlliamE. Fower, Jr., at the
conclusion of an evidentiary hearing held in this case on
Sept enber 28, 1994.' In that decision the |aw judge affirned
violations of 14 CF. R 91.123(a) and 91.13(a), based on

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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respondent's deviation froman air traffic control clearance.?
However, he waived the proposed sanction (90-day suspension of
respondent’'s airline transport pilot certificate), in |light of
respondent’'s tinely filing of a report under the Aviation Safety
Reporting Program (ASRP).%® For the reasons discussed bel ow,
respondent's appeal is denied and the initial decisionis
af firmed.

On February 23, 1993, respondent served as pilot in command
of American Airlines Flight 1206 from LaGuardi a Airport, New
York, to Toronto, Canada. The altitude deviation which gave rise
to this case occurred shortly after takeoff from LaCGuardia, and
resulted in respondent's aircraft ascending fromits assigned
altitude of 16,000 feet to 16,900 feet when there was anot her

aircraft at 17,000 feet.* It is undisputed that the deviation

2 8§ 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weather conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
clarification from ATC.

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

® The Administrator agreed that a waiver of sanction was
appropriate. (Tr. 8-9.)

“* At the tinme of the deviation, the Japan Air Lines Boeing
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occurred because both respondent (who, at the tinme, was handling
radi o communications with air traffic control (ATC)), and his
First OOficer (who was operating the controls of the aircraft),
m sunderstood an informational traffic advisory, believing it to
be a clearance for their aircraft to ascend to 17,000 feet.

The m sunderstood transm ssion, which imediately foll owed
respondent's notification that he had checked on to the New York
Air Route Traffic Control frequency, was:

Anmerican twel ve zero six New York roger stand by for clinb

a[h] traffic at five o' clock and eight mles northwest bound

at one seven thousand a seven forty seven clear of traffic

"1l have higher for you
(Exhibit A-3.) Respondent admtted that he conpletely
m sunderstood the transm ssion. He attributed that
m sunderstanding to the fact that he was busy | ocating and
consul ting navigational charts in an effort to understand and
conply with what he contends was an overly conplicated departure
cl earance.®> Based on his (erroneous) belief that he had been
cleared to 17,000 feet, respondent entered that altitude into the
(..continued)

747 was at 17,000 feet, traveling in the sane direction as
respondent’'s aircraft approximately two and a half m|les,
laterally, fromrespondent's flight path.

> Based on information printed on the standard instrument
departure plate (Exhibit R 1), respondent was expecting ATC to
i ssue vectors to the GAYEL intersection. |Instead, according to
respondent, they received a heading of 350 and instructions to
reach the GAYEL intersection by intercepting the 320 radial off
the Deer Park VOR. In addition, they received a clearance to
ascend to 16,000 feet and instructions to contact the New York
Center on a different frequency. Although respondent admtted
t here was not hing i nproper about this departure clearance, and
that he had no trouble complying with it, both he and his first

of ficer clained that the unexpected navigational instructions
caused confusion in the cockpit and increased their workl oad.
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aircraft altitude indicator and, in accordance with Anmerican
Airlines procedures, pointed to the nunber until his first
officer confirmed that it was correct.

Al t hough respondent and his first officer testified that
respondent acknow edged t he perceived clearance to 17,000 feet by
saying "Anmerican 1206 cleared to one seven thousand feet," no
such readback can be heard on the ATC tape. (Exhibit A-2.) The
only audi bl e response is the click of a m crophone, and what
sounds like a very short (unintelligible) word or portion of a
word.® The controller’ took this as an acknow edgenent of the
traffic advisory, explaining that pilots often acknow edge such
information with just a m crophone click or a quick "roger."

Bot h he and the FAA inspector enphasized, however, that a
controller would not accept this sort of abbreviated transm ssion
as proper acknow edgenent of a clearance, but would seek further
verification that the proper information had been received.?

Respondent testified at the hearing that he believed the

unintelligible utterance on the tape was the beginning of his

® There is no squelch or squeal, which would indicate a
"bl ocked" transm ssion due to two or nore aircraft transmtting
at once.

" The controller who testified at the hearing was training
and supervising the controller who made the transm ssions heard
on the tape. The senior controller nonitored the trainee's
per formance throughout this incident, and found nothi ng wong
with his handling of respondent's aircraft.

8 That sone pilots use only clicks or a quick "roger" to
acknow edge information from ATC was confirned by the FAA
i nspector -- hinself an experienced airline transport pilot --
and by respondent's own ATC expert (a former FAA air traffic
controller).
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readback to ATC. (Tr. 153.) He stated he had "no idea" why the
remai nder of his purported readback could not be heard on the
t ape, except to suggest that his "finger could have slipped off
the m ke button,” or "the receiver at the ATC center nay not have
received it." (Tr. 154-5.) The only explanation respondent's
ATC expert could offer was, "there are nmany things that cause
transm ssions not to be heard. . .[t]he radio not working
properly, the m ke not working properly, or whatever." (Tr.
208.) There was no evidence, however, of an equi pnent
mal functi on.

In any event, that respondent thought he was cleared to
17,000 feet is evident fromhis response to ATC upon bei ng asked
to "verify" his 16, 000-foot clearance ("Negative cleared to one
seven thousand"), and upon being told by ATC that he had earlier
been given traffic at 17,000 feet but was assigned to 16, 000 feet
("OK'I think I read back one seven thousand to [you] but we were
both setting altinmeter setting here® so a one of us mght have
guess all read it back wong"). (Exhibit A-3.)

Despite respondent's argunents that the advisory was
confusing because it contained certain terns (e.g., "clinb" and
"clear of traffic") appropriate only for clearances, the | aw
judge found that the traffic advisory was "clear and
unanbi guous." He concluded that the m sunderstandi ng occurred

only because respondent and his first officer were "wholly

° Respondent explained that his statement about setting the
"altimeter" actually referred to setting the altitude alerter.
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preoccupi ed" with their navigational charts. (Tr. 280-81.) He
found not hing i nproper about the advisory, or in the controller's
acceptance of a m crophone click as an acknow edgenent.

Regar di ng respondent's claimthat he acknow edged the
percei ved clearance with a full readback, the | aw judge made no
direct credibility finding on this point, stating only that it
was "unfortunate that . . . if such acknow edgenent occurred,
that it wasn't received by" ATC. (Tr. 282.) The |aw judge
concl uded that respondent's altitude deviation, although
i nadvertent, resulted in potential danger due to the | oss of
separation with the other aircraft, and was a violation of the
cited regqgul ati ons.

On appeal, respondent argues that ATC s involvenent in this
i ncident was such that, under our case |aw, he should not be held

responsi ble for the deviation.'® Specifically, he asserts that

10 Respondent relies on Administrator v. Frohnuth and
Dwor ak, NTSB Order No. EA-3818 (1993) (no violation found where
ATC failure to separate transm ssions to two different aircraft
was probably instrunmental in pilot's m stake; crew gave a ful
readback of the m sappropriated clearance; and only the
controller was in a position to suspect a m stake had occurred);
Adm nistrator v. Rolund, NTSB Order No. EA-3991 (1993), aff'd No.
94-1428 (D.C. Gr. 1995) (pilot not strictly liable for failure
to hear part of clearance; ATC could have, but did not, clarify
pilot's inconplete readback); Adm nistrator v. O Brien, NTSB
Order No. EA-4000 (1993) (no violation where controller admtted
that he woul d have given cl earance differently, enphasizing
runway change, if he'd known prior controller had led pilot to
beli eve he would be assigned a different runway); and
Adm nistrator v. Atkins and Richards, NTSB Order No. EA-4078
(1994) (pilot transmtted full readback of m sheard cl earance
which, if recognized by ATC, would have exposed the error and
allowed it to be corrected).

We have al so di sn ssed viol ati ons based on substandard ATC
conduct in Admnistrator v. Smth, 3 NITSB 85 (1977) (ATC
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ATC i ssued himan unexpected and all egedly confusing departure
cl earance, and that the subsequent traffic advisory was both
unnecessary, and confusing (because it inappropriately contained
the word "clinmb" in conjunction with an altitude). Thus,
according to respondent, ATC was the initiating or principal
cause of the m sunderstanding which led to the deviation, and
under our precedent, no violation is warranted. W di sagree.

Even though respondent and his first officer were expecting
easily-foll owed vectors to the GAYEL intersection, there was
not hi ng i nproper or unduly confusing about the departure
cl earance they received, which contai ned sonewhat nore
conplicated navigational instructions instead of vectors.
Respondent and his first officer essentially acknow edged as
much. (Tr. 126, 176, 190-91.) That the crew was required to
consult aeronautical charts in order to conply with those
i nstructions does not excuse themfromcontinuing to |listen
(..continued)
instructed pilot to "join" a particular airway which he would
have crossed twice if he kept flying straight); Adm nistrator v.
Hol stein, NTSB Order No. EA-2782 (1988) (ATC did not question
pilTot's erroneous acknow edgenent of takeoff clearance for
another aircraft with simlar call sign); and Adm nistrator v.

Gabour, NTSB Order No. EA-4118 (1994) (ambi guous and inproperly
phrased taxi instruction precipitated pilot's runway incursion).

Anot her |ine of cases stands for the proposition that sone
forms of ATC nual feasance, while not exonerating, wll justify
mtigation or elimnation of sanction. See, e.g., Adm nistrator
v. Ryan, 1 NTSB 1439 (1972); Adm nistrator v. Alvord, 1 NISB 1657
(1972); Administrator v. Snead, 2 NTSB 262 (1973); Admi nistrator
v. Nel son and Keegan, 2 NTSB 1900 (1975); Adm nistrator V.

Dunkel , 2 NTSB 2250 (1976); Adm nistrator v. Swafford and

Col eman, NTSB Order No. EA-4117 (1994). However, these cases are
not hel pful to respondent, since sanction is not at issue in this
case in light of his imunity under the ASRP.
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closely to ATC transm ssions. As we said in Admnistrator v.

Mcl ntosh and Spriggs, NTSB Order No. EA-4174 at 5-6 (1994):

We have often enphasized that the pilot-in-command of a
passenger-carrying flight in air transportation is held to
t he hi ghest degree of care. [Footnote omtted.] Consistent
with this high degree of care, it is not unreasonable to
expect such a pilot to appropriately prioritize, and
fulfill, conpeting duties.
Nor can we agree that the phraseol ogy of the subsequently-
i ssued traffic advisory was confusing in any way that would
excuse respondent's m sunderstandi ng. Respondent conceded at the
hearing that its nmeaning was clear, and that he probably
m sunderstood it because he was "busy." (Tr. 138, 145.) W

agree with the Admnistrator that this case is |ike Adm nistrator

v. Swafford and Col eman, NTSB Order No. EA-4117 (1994), in that a

cl ear and unanbi guous ATC instruction was not the precipitating
cause of this incident. Rather, as in Swafford, the
precipitating factor in this case was respondent's failure to
understand a clear transm ssion, followed by -- despite
respondent's clainms to the contrary (discussed below) -- an
uni nformati ve readback

Respondent asserts that his m sunderstandi ng of the advisory
shoul d be excused because he gave a full readback of the
percei ved cl earance, thereby discharging his duty under our case

law to do all he could to expose the error.'* He argues that the

1 Qur precedent holds that, "even if a deviation froma
clearance is initiated by an inadvertent m stake on the pilot's
part, that m stake wll|l be excused and no violation wll be found
if, after the mstake, the pilot takes action that, but for ATC
woul d have exposed the error and allowed for it to be corrected.”
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controller's acceptance of a click as an acknow edgenent, w thout
verification of its source, was inproper, and that if the
controller had conplied wwth the requirenent in the ATC handbook
to "ensure acknow edgenent by the pilot" of all clearances,
instructions and information (see Exhibit R-2), the error would
have been exposed and corrected, and no viol ati on woul d have
occurred.

Contrary to respondent’'s argunent, the record in this case
does not support a finding that respondent took appropriate
action to expose his error. The |law judge's decision contains no
explicit credibility finding regarding respondent’'s claimthat he
gave a full readback of the perceived 17,000-foot clearance.
However, we think the law judge's careful phrasing of the issue
reveal s some doubt as to whether it occurred (". . .if such
acknow edgenent occurred, [it is unfortunate] that it wasn't
received" (Tr. 282)). Indeed, the | aw judge proceeded to note
t hat respondent had failed to acknow edge wth a readback ATC s
subsequent reiteration of his 16,000-foot clearance (Tr. 282-83),
| endi ng sonme support to the notion that respondent may al so have
failed to fully acknow edge the perceived 17, 000-f oot clearance.

However, even assunmi ng that respondent attenpted a conplete
read back, we think the nost favorable inference that can be
drawn fromthis record is that it was not heard by FAA because,
as respondent hinself suggested, he failed to properly depress
(..continued)

Adm nistrator v. Atkins and Richards, NTSB Order No. EA-4078 at

5 (1994), citing, Admnistrator v. Frohnmuth and Dworak, NTSB
Order No. EA-3816 (1993).
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t he m crophone button.'® No other plausible explanation for
ATC s non-recei pt of the readback was offered. As noted above,
there is no evidence of any equi pnment mal function. In these
ci rcunst ances, respondent should not be extended the benefit of
di sm ssal of the charges.

Nor can we agree that the controller's acceptance of a
m crophone click or quick "roger" as an acknow edgenent of his
advi sory was inproper to an extent that woul d excuse this
violation. The preponderance of the evidence indicates that
abbrevi ated acknow edgnents of this sort are often used by
pilots, and accepted by ATC, in response to courtesy information,
even though it is not in strict conpliance with guidance in the
Airman's Informati on Manual stating that pilots should
acknow edge all ATC transmi ssions with their call sign (Exhibit
A-5), or in the ATC handbook stating that controllers should
i nsure acknow edgenent of all transm ssions by the pilot (Exhibit
R-2). Mreover, respondent's position that the controller failed
to insure an acknow edgenment fromhimis further weakened by
respondent’'s confirmation that he was in fact the source of the

transm ssion containing the click in response to the advisory.

2 1n attenpting to explain why his readback was not audible
on the tape, respondent admtted that his "finger could have
slipped off the mke button." (Tr. 154-55.) |Indeed, respondent
described hinself during the relevant tinme period as having his
"head down, " and "hol ding the m crophone at this position,
digging for charts.” (Tr. 137.) It is not clear fromthe
witten transcript exactly what position respondent may have been
i ndi cating, but the fact that he was "digging for charts”
suggests that he was in an awkward posture for properly operating
t he m crophone.
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(Tr. 153.)%

Thus, the record in this case indicates that respondent
either did not give the clainmed readback or, if he did, failed to
insure that it was properly transmtted. In either case, he
failed to do all he could to expose his error in m sunderstandi ng
the advisory. In sum we hold that ATC did not contribute to
this incident in any way that warrants di sm ssal of the
char ges. *

Respondent nakes two additional argunments, neither of which
is persuasive. First, he argues that he reasonably relied on his
first officer's confirmation, pursuant to conpany procedures,
that they had been cleared to 17,000 feet. However, the reliance
defense is not avail abl e under these circunstances, since
respondent was the pilot whose original duty it was to handl e and

recei ve ATC radi o comuni cations. ! See Admi nistrator v. Deback,

NTSB Order No. EA-3843 at 6-7 (1993). It is of no rel evance that

13 Accordingly, the controller may reasonably have concl uded
that, by giving an abbrevi ated readback, respondent chose to
assume the risk of having m sapprehended the transm ssion. See
Adm nistrator v. Hinkle and Foster, 5 NISB 2423, 2426 (1987);
Adm ni strator v. Smead and Hahn, NTSB Order No. EA-4021 at 5
(1993).

W do not address the issue of whether ATC's role in this
i ncident would have warranted a mtigation or elimnation of
sanction (see case law cited in footnote 10), as sanction has
al ready been wai ved pursuant to the ASRP.

> W have sumarized our reliance doctrine as follows: if
1) a particular task is the responsibility of another; 2) the
relying pilot has no i ndependent obligation or ability to
ascertain the information; and 3) the relying pilot has no reason
to question the other's performance, then and only then will no
viol ation be found. Admnistrator v. Fay and Takacs, NISB O der
No. EA-3501 at 9 (1992).
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the first officer may have had an independent "duty" to confirm
respondent’'s understanding of the clearance. Nor does

Adm ni strator v. Krueger, NISB Order No. EA-4302 (1994), cited in

respondent’'s post-briefing "G tation to Suppl enent al

Aut hority, "' support respondent's clainmed entitlenent to the
reliance defense because, unlike respondent in this case, the
relying pilot in that case had no responsibility to acconplish
the task there at issue.

Finally, respondent argues that the section 91.13(a)
violation is not supported because no immnent (i.e., actual)
danger was caused by respondent's deviation. However it is well-
established that only potential danger is necessary to establish
a violation of section 91.13(a). Mreover, our precedent nakes
clear that an operational violation such as the one here at issue

(91.123(a)) is sufficient to support a finding of a residual or

® The Administrator has filed a notion to strike what he
perceives to be "argunent” in respondent's supplenental filing.
He suggests that everything beyond the citation itself is
unaut hori zed under our new rule, 49 CF. R 821.48(e), which
permts citations to supplenental authorities to identify new,
rel evant decisions, but prohibits the use of such a filing to
respond to a reply or to present argunent. Qur rule, however, is
based on Federal Rule of Appellate Procedure 28(j), which permts
a statement of reasons for the supplenental citations. Although
respondent's two-and-a-hal f-page filing probably contains sone
(i mperm ssible) argunment along with the (perm ssible) statenent
of reasons, we are nore concerned that respondent seens to have
used the post-brief filing primarily as a vehicle for submtting
a citation to, and presenting argunent related to, an earlier
case (Adm nistrator v. Fay and Takacs, NTSB Order No. EA-3501
(1992)), which could have been, but was not, included in
respondent's appeal brief. This is inappropriate. Accordingly,
to the extent that respondent's supplenental filing goes beyond
what is authorized by our rule, the Adm nistrator's notion to
strike is granted.
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derivative section 91.13(a) violation. Admnistrator v. Fox,

NTSB Order No. EA-4076 at 9 (1994).

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent's appeal is denied; and

2. The initial decision is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



